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Court of Appeals of the District of Columbia 


No. 5779. 

Giovanni Spica, Appellant, 


vs. 


William N. Doak, Secretary of Labor. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 81059. 

Giovanni Spica, Plaintiff, 
vs. 

William N. Doak, Secretary of Labor, Defendant. 

United States of America, j 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington,! in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the aboveJentitled 
cause, to wit: 

1 Petition for Writ of Prohibition. 

Filed March 26, 1932. 

In the Supreme Court of the District of Columbia. 

Law. No. 81059. 


Giovanni Spica, Petitioner, 

vs. i 

i 

William N. Doak, Secretary of the Labor Department of 

the U. S. of America. j 

1. Petitioner legally entered the United States af New 
York, August 1, 1919 and has not left the United States 
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since; he has a wife and three children, 10 years, 8 years 
and 10 months of age and they all live in the United States, 
the children having been born in the United States; Peti¬ 
tioner is a subject of Italy. 

2. That on or about Julv 3, 1930 when Petitioner was in- 
carcerated the Respondent, through his agents and in¬ 
spectors, without any warrant of arrest and deportation, 
under such circumstances subjected Petitioner to an exam¬ 
ination when he was deprived and denied the aid and advice 
and assistance of friends and/or counsel which said exam¬ 
ination and statements obtained thereby were, and are, 
illegal and unlawful, and were, and are, illegally obtained 
and held by the Respondent; that said statements and evi¬ 
dence should be returned to the Petitioner and destroyed. 

3. Thereafter on August 21, 1930 Respondent issued a 
warrant of arrest and deportation against Petitioner 
charging that Petitioner had been convicted under Sub¬ 
division (c). Sec. 2 of the Act of May 26, 1922 which is not, 
and does not constitute, a cause for deportation, and that 
said warrant is invalid and void on its face and is in excess 

of and beyond the jurisdiction of the Respondent 
2 and should he quashed and dismissed; that the said 
warrant and some proceedings that have been had 
thereunder have been based in part and materially on the 
illegal statement and evidence, so illegally and unlawfully 
obtained as set out above which invalidates and avoids said 
warrant and said proceedings. 

4. That after the issuing of the said invalid and void 
warrant, Petitioner was illegally and unlawfully arrested 
thereunder and was admitted to bail under bond of $1000, 
and now the Respondent is threatening to deport this Peti¬ 
tioner under said invalid and void warrant and/or to de¬ 
clare the said bond forfeited and collect the penalty thereof, 
all of which is in excess of and beyond the power and au¬ 
thority of the Respondent under the statute. 

'Wherefore the premises considered your Petitioner 


prays: 

(a) That Respondent be made a party to this Petition 
and required to answer same; that a rule issue to show 
cause; that a Writ of Prohibition issue prohibiting and for¬ 
bidding Respondent, his assistants, attorneys and em¬ 
ployees from in any manner proceeding any further with 
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said warrant of arrest and deportation proceedings except 
to dismiss and abandon same, from interfering with Peti¬ 
tioner’s personal liberty, movements, and business affairs 
and from deporting or in anywise attempting to directly or 
indirectly deport, arrest or annoy Petitioner, and from 
declaring his bail forfeited and collecting same; that he be 
granted such further relief as may be necessary jind proper, 
including costs. And he will ever pray. 

GIOVANNI SPICA, 

By RAYMOND M. HUDSpN, 

His Attorney. 

3 District of Columbia, To wit: | 

I, Raymond M. Hudson, being first duly sworn depose 
and state that I am the attorney for the Petitioner, I have 
read the foregoing Petition and the facts stated therein are 
true to the best of my knowledge, information and belief. 

RAYMOND M. HU|DSON. 

Subscribed to and sworn to before me and given under 
mv hand and official seal this 25 dav of March, 19(32. 

FRANK E. CUNNINGHAM, 

| Clerk, 

By ANDREW A. HORNER, ! 

AssU Clerk. 

Demurrer. 

Filed April 14, 1932. | 

* * * * * * j * 

( omes now the respondent, William N. Doak, Secretary 
of Labor, by his attorney, Leo A. Rover, United Stjates At¬ 
torney in and for the District of Columbia, and states that 
the petition for a writ of prohibition, filed in the above en¬ 
titled cause, is bad in substance. 

LEO A. ROVER, I 
United States Attorney. 
JOHN J. WILSON, 
Assistant United States Attorney. 
BART W. BUTLERj, 

E. J. G ARR AHAN, 

Assistant Solicitors , Department of Labor. 
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Note. 

Among the matters of law to be argued in support of the 
demurrer are: 

1. The petition does not set forth a good cause of action. 

2. This Court has no jurisdiction over the subject 
4 matter of the petition. 

3. The petition seeks to use the writ of prohibition 
as a writ of error. 

4. The petitioner has an adequate and complete remedy, 
by way of a petition for a writ of habeas corpus. 

5. And for other matters apparent of record. 

Motion to Amend the Petition. 

Filed May 25, 1932. 

*•*###*# 

Now comes the Petitioner and moves the Court to permit 
him to amend his petition by inserting an additional prayer 
in said petition in the following words: 

“(b) That all evidence, statements, papers, and docu¬ 
ments, and all copies thereof, taken from the Petitioner un¬ 
lawfully and illegally as alleged in the petition, be ordered 
suppressed, and returned to Petitioner, and the use of same 
verbally, written, photographed, copied, or otherwise, in 
any proceeding or manner by any officers, or agents of the 
United States be prohibited.” 

Petitioner requests that the above prayer be treated as — 
made a part of the petition by the order hereon by insertion 
without requiring Petition- to file an entire new petition in¬ 
cluding the prayer. 

Oral argument requested. 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 

Point and Citations. 

The Court is authorized to allow the amendment. Code 
399 and citations. 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 
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Supreme Court of the District of Colunibia. 

Wednesday, June 8,1932. 

Session resumed pursuant to adjournment, [Hon. Jesse 
C. Adkins, Justice, presiding. 


i 


ft 


Upon consideration of the motion filed herein for leave to 
amend the petition it is ordered that said motion [be, and the 
same is hereby granted, upon the condition that the de¬ 
murrer filed herein to the petition shall stand as to said 
amendment thereto. Whereupon, upon consideration of the 
demurrer filed herein to the petition and amendment 
thereto it is ordered that said demurrer be, and the same 
is hereby sustained, whereupon, the petitioner elects to 
stand on the petition filed herein and judgment is ordered 
in accordance therewith. Wherefore, it is considered that 
the petition filed herein be, and the same is hereby dis¬ 
missed and the motion for a writ of prohibition b|c, and the 
same is herebv denied. 

Wherefore it is considered that petitioner takb nothing 
by this action that respondent go hence without day be for 
nothing held and recover of petitioner his costs olf defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the petitioner ray his at¬ 
torney of record, in open court, notes an appeal to (lie Court 
of Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fifty! Dollars 
($50.00) cash with the clerk in lieu thereof. 


0 


Assignment of Error. 
Filed June 25, 1932. 


* 


* 


Xow comes the Petitioner and makes and files this As¬ 
signment of Error on his appeal to the Court of Appeals of 
tlie District of Columbia, in the above action: 

1. The Court erred in sustaining the demurrerl to the 
amended petition, dismissing the amended petition, and de- 
nving the Writ of Prohibition. 

2. The Court erred in holding that where the Respond¬ 
ent had illegally arrested, mistreated and coerced petitioner 
while held illegally to make statements against his will, on 
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which a warrant of arrest was issued, all in violation of the 
statute, the Constitution and the law, Respondent could pro¬ 
ceed to a deportation order on such evidence, so obtained 
alone, and could not be prohibited from doing so, and from 
continuing to interfere with and deprive petitioner of his 
liberty, rights and property or from forfeiting petitioner's 
bond. 

3. The Court erred in refusing relief and denying prohi¬ 
bition when it was alleged that in many similar cases, Re¬ 
spondent had likewise illegally arrested and mistreated 
aliens contrarv to the ('oustitution and statutes, as found bv 
the President's commission, and as was known to Petitioner, 
and also that after such illegal arrests, &c. in other cases, 
Respondent had then held aliens incommunicado and rushed 
them out of the country without letting them or their 
friends or counsel know what was being done or communi¬ 
cating with each other. 

4. The Court erred in holding that in either of the fore¬ 
going situations Habeas Corpus is an adequate remedy. 

5. The Court erred (a) in failing to hold that Habeas 

Corpus is a quasi-criminal remedy; (b) in holding 
7 that Habeas Corpus is a pure legal remedy like pro¬ 
hibition, or that prohibition is an equitable remedy. 

6. The Court erred in sustaining the demurrer to the 
amended petition when it was alleged that neither the war¬ 
rant or proceedings before the Respondent charged or 
showed the conviction and imprisonment of the Petitioner 
for any offense for which an alien is deportable as sub. (c) 
of section 2 of the Act of May 26, 1922 requires not only 
conviction but also imprisonment of the alien to make him 
deportable, (and the sentencing statute makes mandatory 
both tine and imprisonment, not either or both, but both). 

7. The Court erred in dismissing and denving the 
amended petition which alleged facts justifying, and prayed 
for the suppression and return of evidence and papers 
taken from the Petitioner illegally and in violation of his 
Constitutional rights under the United States Constitution 
and the 4tli, 5th, and 14th amendments thereof. 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 

Memorandum. 

July 1, 1932.—Undertaking on Appeal approved and 
filed. 
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Designation of Record. 

Filed June 25, 1932. j 

* * * * # * j * 

The Petitioner designates that the clerk, in hulking up 
the transcript of the record on his appeal to the Court of 
Appeals of the District of Columbia in the above action, 
shall copy the following papers only: 

8 1. Petition as amended. 

2. Demurrer to Petition. 

3. The judgment on demurrer. | 

4. Assignment of Error. 

5. This designation of Record. 

RAYMOND M. HUDSClN, 

Attorney for Petitioner. 

t 

9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, herebv certify the foregoing 
pages numbered from 1 to 8, both inclusive, to b^ a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 8i059 at Law, wherein (jriovanni 
Spica is Plaintiff and William N. Doak, Secretary of Labor, 
is Defendant, as the same remains upon the files! and of 
record in said Court. In testimony whereof I ijereunto 
subscribe my name and affix the seal of said Court, at the 
City of Washington, in said District, this 10th day of Au¬ 
gust, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM^ 

Clerk, 

By CHAS. B. COFLIN, ' 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5779. Giovanni Spica, appellant, vs. William N, Doak, 
Secretary of Labor. Court of Appeals, District of Colum¬ 
bia. Filed Sep. 12, 1932. Henry W. Hodges, Clerk’ 
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Court of Appeals of the District of Columbia 

OCTOBER TERM, 1932. I 


Xo. 5779. 


Giovanni Spica, 

Appellant, 

vs. 

William X. Doak, Secretary, 

Appellee. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal from a judgment of the Supreme^ Court 
of the District of Columbia entered June 8, 1932 {R. 5), 
sustaining a demurrer to a petition for a Writ of Prohibi¬ 
tion. 

Appellant alleges that he is an Italian citizen, and that 
he legally entered the United States thirteen yeaijs ago, 
August 1, 1919, and has not gone out since then; appellant 
has three native-born American children; that on .July 3, 
1930, appellee denying appellant aid and advice of counsel 
subjected him to an examination illegally while incarcerated 
when no warrant had been issued, and illegally took state¬ 
ments and evidence from appellant. [ 
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Appellant alleges that appellee on August 21,1930, issued 

a warrant against appellant in excess of his jurisdiction 

and authority under the Statute as Secretary of Labor and 

* 

is threatening to deport appellant; that the warrant does 
not allege a deportable offense. 

The allegation of the warrant is a mere conclusion of 
law, as it simply alleges appellant was convicted for a vio¬ 
lation of Sub-division (c), Section 2 of the Act of May 26, 
1922; the punishment under that section must be both fine 
and imprisonment and to make an alien deportable impri¬ 
sonment must be completed; the warrant failed to allege 
that appellant was fined and sentenced to imprisonment or 
that he was imprisoned and the imprisonment was termi¬ 
nated. 

It is a fact that not only has the respondent no evidence 
to establish the charge, but it is also a fact that there is no 
such evidence, while on the other hand the evidence that 
the appellee had established beyond dispute that there was 
no conviction and imprisonment of appellant under Section 
2 of the Act or termination of such imprisonment. 

Appellant alleges appellee was threatening to declare 
appellant’s $1,000 bond forfeited and then collect same as a 
penalty, which would be illegal and in excess of his juris¬ 
diction. 

The petition was amended to pray for a return and sup¬ 
pression of the evidence and the statements illegally ob¬ 
tained by appellee. 

ASSIGNMENT OF ERROR. 

1. The Court erred in sustaining the demurrer to the 
amended petition, dismissing the amended petition, and 
denying the Writ of Prohibition. 

2. The Court erred in holding that where the respondent 
had illegally arrested, mistreated and coerced petitioner, 
while held illegally, to make statements against his will, on 
which a warrant of arrest was issued, all in violation of the 
statute, the Constitution, and the law, respondent could pro¬ 
ceed to a deportation order on such evidence., so obtained. 


alone, and could not be prohibited from doing so, ind from 
continuing to interfere with and deprive petitioner of his 
liberty, rights and property or from forfeiting petitioner’s 
bond. 

3. The Court erred in refusing relief and denying pro¬ 
hibition when it was alleged that in manv similar cases, 
respondent had likewise illegally arrested and mistreated 
aliens contrary to the Constitution and statutes, as found 
by the President’s commission, and as was knownjto peti¬ 
tioner, and also that after such illegal arrests, etc., in other 
cases, respondent had then held aliens incommunicado and 
rushed them out of the country without letting tlhem or 
their friends or counsel know what was being done or com¬ 
municating with each other. 

4. The Court erred in holding that in either of the fore¬ 
going situations habeas corpus is an adequate remedy. 

5. The Court erred (a) in failing to hold that habeas 
corpus is a quasi-criminal remedy; (b) in holding that 
habeas corpus is a pure legal remedy like prohibition, or 
that prohibition is an equitable remedy. 

6. The Court erred in sustaining the demurrer | to the 
amended petition when it was alleged that neither tfye war¬ 
rant or proceedings before the respondent charged or 
showed the conviction and imprisonment of the petitioner 
for any offense for which an alien is deportable as sub. (c) 
of Section 2 of the Act of May 26, 1922, requires not only 
conviction, but also imprisonment of the alien to make him 
deportable (and the sentencing statute makes mandatory 
both fine and imprisonment, not either or both, but b^th). 

7. The Court erred in dismissing and denying the 
amended petition which alleged facts justifying, and prayed 
for, the suppression and return of evidence and papers 
taken from the petitioner illegally and in violation Of his 
constitutional rights under the United States Constitution 
and the 4th, 5th and 14th amendments thereof. 
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ARGUMENT. 

Point I. 

(a) A CHARGE ONLY THAT AN ALIEN WAS CONVICTED UNDER 

Subd. (c), Sec. 2 of the Act of May 26, 1922, is a conclu¬ 
sion OF LAW AND ANY ACTION THEREUNDER IS IN EXCESS OF THE 
JURISDICTION AND AUTHORITY OF THE APPELLEES AS NO DEPORT¬ 
ABLE OFFENSE IS CHARGED. 

( b) Section 2, Subd. (c), of said Act makes mandatory 

BOTH FINE AND IMPRISONMENT AS PUNISHMENT FOR VIOLATION 
THEREOF AND TERMINATION OF THE IMPRISONMENT AND WHERE 
THERE IS NO SUCH RECORD SHOWING BOTH FINE AND IMPRISON¬ 
MENT AND TERMINATION THEREOF APPELLEE IS EXCEEDING HIS 
JURISDICTION AND AUTHORITY IN ISSUING A WARRANT OF DEPOR¬ 
TATION ESPECIALLY WHERE THE APPELLEE KNOWS THERE IS NO 
SUCH RECORD. 

The applicable clause of Section 2, Subdivisions (c) and 
(e) of the Act of May 26, 1922, is as follows: 

“Sec. 1 2. (c) That if any person fraudulently or know¬ 
ingly imports or brings any narcotic drug into the 

United States or anv territorv under its control or 

• * 

jurisdiction contrary to law, or assists in so doing, or 
receives, conceals, buys, sells or in any manner facili¬ 
tates the transportation, concealment or sale of any 
such narcotic drug after being imported or brought in, 
knowing the same to have been imported contrary to 
law, such person shall upon conviction be fined not 
more than $5,000 and imprisoned for not more than 
ten years.” 

U. S. Code, Title 21, Sec. 174. 

“(c) Any alien who at any time after his entry is 
convicted under Subdivision (c) shall, upon the termi¬ 
nation of the imprisonment imposed by the Court upon 
such conviction and upon warrant issued by the Secre¬ 
tary of Labor be taken into custody and deported irt 
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I 

accordance with the provisions of Sections }9 and 20 
of the Act of February 5, 1917, entitled ‘An Act to 
regulate the immigration of aliens to, and the residence 
of aliens, in the United States’ or provisions of law 
hereafter enacted which are amendatorv of, or in sub- 
stitution for, such sections.” 

U. S. Code, Title 21, Sec. 175. 

i 

The courts have all held that the statutes must be con¬ 
strued in favor of the alien and that the secretary cannot 
construe the statute and when he does so he exceeds his 
jurisdiction and authority. 

In Howes vs. Tozier, 3 F. (2d) 849 (C. C. A), liffirming 
2 F. (2d) 268, the Court quoted from Castro vs. Williams, 
203 Fed. 155, with approval and followed this statement: 

“The immigration authorities have erred a Is a mat¬ 
ter of law in their construction of the statute and so 
have exceeded their jurisdiction,” citing Rosen vs. 
Williams, 200 Fed. 538 (C. C. A.). 

When appellee undertakes to construe statutes so as to 
make and hold a conviction and imprisonment miller one 
statute a conviction, a fine and an imprisonment an<jl termi¬ 
nation thereof under another, he is exceeding his statutory 
limitations, jurisdiction and authority and this c^ise can 
and should be prohibited. 

United States vs. Hughes, 278 Fed. 262, held ajn alien 
held for deportation is entitled to discharge where the 
record shows that there was an entire absence of essential 
evidence to warrant deportation, and that the order was 
based on an erroneous construction of the statute ajid was 
invalid. | 

Mignozzi, 51 F. (2d) 1019 (C. C. A.), held under Statute 
an alien cannot be deported unless actually sentenced to 
imprisonment, mere conviction not being sufficient j when 
there are two indictments, one of which had two counts 
and the alien plead guilty to all and was sentenced gener¬ 
ally. The Court held not “sentenced more than ohce to 
* * * a term of imprisonment” and said “the only judg- 
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ment in a criminal case is the sentence” and approved 
Opolich vs. Flinsky, 47 F. (2d) 950 (C. C. A.). 

In Robinson vs. Day, 51 F. (2d) 1022 (C. C. A.), the alien 
plead guilty to forging and was sentenced to not less than 
iy 2 years, “the sentence to remain wholly unexecuted so 
long as the defendant continues to contribute $8 a week” 
to support child, and the Court held as sentence was sus¬ 
pended and alien was not actually imprisoned he did not 
become deportable and the Court said: 

“Therefore, unless we are to close our eves to the 

7 w 

substance and go merely on form, a sentence whose 
execution is conditionally suspended, is not a sentence 
to imprisonment at all, it is no more than a device to 
compel the offender to a course of conduct deemed de¬ 
sirable. It is not punitive, but reformatory, or as here 
compensatory, precisely like a suspended sentence. 
But the Statute speaks in punitive terms, though it may 
not be tolled by parole or commutation, once the judge 
has committed the offender. The case is in some as¬ 
pects not unlike U. S. ex rel. Mignozzi vs. Day (C. C. 
A), 51 F. (2d) 1019, decided at the same time. Strictly, 
it is one of first impression, for so far as we can find 
Wilson vs. Carr, 41 F. (2d) 704 (C. C. A. 9), is the only 
decision which strikes close to it. While some of Judge 
Rudkin’s language is in accord with what we have said 
the facts did not present the point before us.” 

The statute requires not only an imprisonment, but the 
imprisonment must also be terminated. 

Ex Parte Mills, 135 U. S. 263; 34 L. Ed. 107, held that 
it is only where a person convicted of an offense against 
the United States is sentenced to imprisonment for a 
longer period than one year that the sentence can be exe¬ 
cuted by confinement in a penitentiary and where the sen¬ 
tences of imprisonment on two convictions were, for one 
year, and the other for six months the orders directing 
the sentences to be executed in a penitentiary are void. 
And the Court said: 

“A sentence simply of ‘imprisonment’ in the case of 
a person convicted of an offense against the United 
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States—where the statute prescribing the punishment 
does not require that the accused shall be confined in 
a penitentiary—cannot be executed by confinement in 
a penitentiary except in cases in which the sentence is 
‘for a period longer than one year.’ In neither of the 
cases against the accused was he sentenced to impri¬ 
sonment for a period longer than one ye^r. In one 
case, the imprisonment was ‘for the term and period 
of one year’; in the other, ‘for the term land period 
of six months ’. There is, consequently no e|scape from 
the conclusion that the judgment of the Court sen¬ 
tencing the petitioner to imprisonment in a peniten¬ 
tiary in one case for a year and in the other for six 
months was in violation of the statutes of the United 
States. The Court below was without jurisdiction to 
pass any such sentences and the orders directing the 
sentences of imprisonment to be executed in a peni¬ 
tentiary are void. This is not a case of mere error. 

. 7 

but one on which the Court transcended its powers. 

Ex parte Lange, 85 U. S., 18 Wall, 16cj, 176 (21: 
872); 

Ex parte Parks, 93 U. S. 18, 23 (23: 787, 788); 

Ex parte Virginia, 100 V. S. 339, 343| (25: 676, 
678); • I 

Ex parte Rowland, 104 U. S. 604, 6121 (26: 861, 
864); I 

Re Coy, 127 U. S. 731 (32: 274, 275); 

Hans Xeilson, Petitioner, 131 U. S. 176 j 182 (33: 
118, 120).” 

Kwock Jan Fat vs. White, 253 U. S. 454, 64 L. Ed. 1010, 
held a decision of the Secretary of Labor denying the ad¬ 
mission into the United States of a Chinaman claiming 
American citizenship was rendered without the fair hear¬ 
ing which due process of law demands, where the only 
form in which the recognition of the Chinese applicant by 
three white witnesses called by him and examined by the 
government inspector was placed before the Secretary was 
a letter which the acting commissioner of immigration who 
did not himself render the decision, sent to applicant’s coun- 
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sel and placed with the record and where apparently there 
was no record of such recognition before the immigration 
commissioner when he decided the case. 

Any decision or judgment fixing punishment under said 
Section 2, omitting either the fine or the imprisonment, 
would be beyond the “jurisdiction of the Court,” and the 
Court thereby would “transcend its powers,” and such 
judgment would be absolutely null and void so as to be 
attacked in collateral proceedings. 

When the appellee seeks to construe a judgment under 
an indictment charging an offense under the Act, U. S. 
Code Title 26, Sec. 692, p. 785, to be a judgment under Sec. 
2, subdivision (c) of the Act of May 26, 1922, being U. S. 
Code, title 21, Sec. 174, p. 635, lie exceeds his jurisdiction, 
especially when the judgment would be illegal and void 
under said Section 2 because not providing both fine and 
imprisonment; if the Court would transcend its power and 
be without its jurisdiction, certainly the appellee would be 
without his jurisdiction in attempting to enforce it. 

This is reallv a matter that should be met when the 
♦ 

appellee files his answer and vouches the record for his 
defense, but appellant is willing to now amend and to put 
it in advance of the answer either in this Court or on 
reversal hereof in the Court below. 

FURTHER POINTS TO BE ARGUED. 

It has been agreed between counsel on each side that on 
all other points in issue to be argued the briefs filed in 
Kowal vs. Doak, Xo. 5723, and Impirialc xa,. Doak,^-Xg. 

in this Court may be read and considered as far as 
applicable to such points, by either side, but attention is 
called to two additional cases. 

U. S. vs. Wong Quong Wong, 94 Fed. 832, held that the 
4th and 5th Amendments to the Constitution protect aliens 
against being made to testify against themselves in de¬ 
portation proceedings; that opening letters an alien had 
written to others was in violation of the Constitution, and 
such letters could not then be used on a deportation hear¬ 
ing. This case followed and quoted Boyd vs. U. S., 116 
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U. S. 616, and Entick vs. Carrington, 19 Howell St. Trs., 
1029, which latter was quoted and followed ii} U. S. vs. 
Lefkowitz, 285 IT. S. 452; 76 L. ed. —. 

Ex Parte Jackson, 263 Fed. 110, held that pamphlets 
taken in a warrantless raid of a lodge meeting could not 
be used in deportation proceedings against a iiember of 
the lodge, and also that refusal to provide for cross-exam¬ 
ination of Government witnesses invalidated the proceed¬ 
ings. Time periods within which actions may be instituted 
by or against United States officials are jurisdictional, and 
not just statutes of limitations. Rauch vs. Davis, 56 Apps. 
D. C., 46, 8 F. (2d), 907, following Vallely, Tr., Vs. North¬ 
ern Ins. Co., 254 U. S. 348, 65 L. ed. 297. 

In Vallely, Trustee, vs. Northern Ins. Co., 254 
65 L. ed. 297, the following question was cer 
answered in the affirmative: 


|U. S. 348, 
ified and 


“1. Is a petition to revise in matter of law under 
par. 24 b of the Bankruptcy Act the proper ljemedy to 
review an order of an inferior court of bankruptcy va¬ 
cating an adjudication and dismissing the bankruptcy 
proceeding for want of jurisdiction upon the motion 
of the bankrupt after the expiration of the time for 


appeal, he having neither contested the in\ 
petition against him nor appealing from the 
tion?” ' ' | 

* * # # i # 


oluntary 

jurisdic- 


“The first question concerns procedure only, and 
should be answered in the affirmative. First Nat. Ban. 
vs. King, supra; Be Loving, 224 U. S. 183, 5|6 L. ed. 
725, 32 Sup. Ct. Rep. 446.” 

The Court also held: 

“Courts are constituted bv authoritv and thev can- 
not go beyond the power delegated to them. If they 
act bevond that authoritv and certainlv in coqtraven- 

* . * T 

tion of it, their judgments and orders are regarded 
as nullities. They are not voidable but void ^nd this 
even prior to reversal. Elliot vs. Peirsol, 1 Pet. 328, 
340, 7 L. ed. 164, 170; Old Wayne M. Life fs. Mc¬ 
Donough, 204 U. S. 8, 51 L. Ed. 345.” 
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It seems clearly established by all the cases that the ap¬ 
pellee has exceeded his jurisdiction and should be stopped 
from further acting by a writ of prohibition, he should be 
prevented from forfeiting and collecting the bond; from 
interfering with appellant’s liberty and movements and 
from attempting to deport appellant. 

The judgment below should accordingly be reversed and 
vacated with instructions to issue forthwith the writ of 
prohibition and suppress and return the evidence as 
prayed with costs in both Courts. 

Respectfully submitted, 

RAYMOND M. HUDSON, 

Attorney for Appellant . 

Washington, D. C.. 

November 30, 1932. 




